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United States Court of Appeals for the 

District of Columbia 

i 

j 

! 

a. In the District Court of the United States for the 

District of Columbia. 

No. 88408 At Law 

Arthur B. White, Plaintiff , 

vs. | 

Central Dispensary and Emergency Hospital, a corpora¬ 
tion, and Dr. Francis Threadgill, Defendants .j 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, it the 
City of Washington, in said District, at the ^imes 
hereinafter mentioned, the following papers!were 
filed and proceedings had, in the above-ehtitled 
cause, to wit:— 

1 Declaration 

Filed January 6, 1937 

In the District Court of the United States for the 

District of Columbia 

Law No. 88408 

Arthur B. White, 1438 Fairmont Street, N. W., Washing¬ 
ton, D. C. ! 

vs. 

Central Dispensary and Emergency Hospital, a corpora¬ 
tion, 1711 New York Avenue, N. W. and Dr. Francis 
Threadgill, % Central Dispensary and Emergency 
Hospital 1711 New York Avenue, N. W., Washington, 
D. C. 

The plaintiff, Arthur B. White, by and through his at¬ 
torneys, Cornelius H. Doherty and Robert L. Jefferys^ sues 
the defendants, Central Dispensary and Emergency Hos- 
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pital, a corporation doing business in the District of Co¬ 
lumbia, and Dr. Francis Threadgill, a physician at the Cen¬ 
tral Dispensary and Emergency Hospital, for that hereto¬ 
fore, to wit, on the 28th day of February, 1936, the plain¬ 
tiff was struck by an automobile while crossing Eleventh 
Street between R and S Streets, Northwest, and was 
knocked unconscious by the said blow; that the said plain¬ 
tiff was taken to the Central Dispensary and Emergency 
Hospital and was examined by the defendant Dr. Francis 
Threadgill, and plaintiff says that the defendants, and each 
of them, severally held themselves out as capable of making 
a proper diagnosis and treatment of any and all physical 
disabilities arising from any cause, and invited the 
2 public, including the plaintiff, to use their service at 
a remuneration to be charged by defendants, and the 
said defendants undertook to render proper medical care 
and assistance to plaintiff, and it then and there became 
and was the duty of the defendants, and each of them, to 
exercise reasonable care to see that the said plaintiff ob¬ 
tained proper medical examination and attention, but 
plaintiff says that, notwithstanding their duty in the prem¬ 
ises, the said defendants, and each of them, improperly di¬ 
agnosed the injuries sustained by the said plaintiff and 
caused the plaintiff to be taken to a Metropolitan Police 
Station and charged with intoxication and required to re¬ 
main in a cell for a long period of time, and that thereafter 
plaintiff was again brought to the said Central Dispensary 
and Emergency Hospital where the said Dr. Francis 
Threadgill, acting on behalf of himself and the said co-de¬ 
fendant, Central Dispensary and Emergency Hospital, re¬ 
fused to admit the said plaintiff to the Hospital and said: 
“I treated this man once before tonight. There is nothing 
wrong with him. I advise you to take him home.”; that 
thereafter plaintiff was taken to the office of a physician in 
the District of Columbia w’ho diagnosed plaintiff’s injury 
as a broken wrist, ruptured kidney, both kneecaps dislo¬ 
cated and lacerations of the head, and plaintiff was then 
taken to Gallinger Municipal Hospital where the diagnosis 
of the physician was substantiated, and plaintiff remained 
in the Hospital until the 22nd day of August, 1936; the 
plaintiff says that by reason of the failure of the defendants 
to properly diagnose his injuries, after they had undertaken 
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to do so, plaintiff was caused to become paralyzed and to 
suffer for a long period of time and was required to stay 
away from his employment from the 28th day of February, 
1936, until the first day of October, 1936, and plain- 

3 tiff’s nervous system was severely shocked and per¬ 
manently injured and his functioning impaired and 

was greatly damaged by reason of his arrest and detention 
by the police, which was occasioned by the negligent failure 
of the defendants to properly diagnose his injuries, and 
plaintiff suffered and will continue to suffer great 
and mental pain and anguish, all to the plaintiff’s 
in the sum of Fifteen Thousand Dollars ($15,000.00}. 

WHEREFORE, plaintiff brings this suit and claims the 
sum of Fifteen Thousand Dollars ($15,000.00), besides 
costs. 

CORNELIUS H. DOHERTY 
ROBERT L. JEFFERYS 
Attorneys for Plaintiff. 

i 

Demurrer 

Filed January 28, 1937 

# # # # * * * * | # 

Now comes the Central Dispensary and Emergency Hos¬ 
pital, a corporation, by its attorney, Stanley D. Willis, and 
says that the declaration filed herein is bad in substance. 

STANLEY D. WILLIS j 
Attorney for Defendant, Cen¬ 
tral Dispensary and Emer¬ 
gency Hospital y a corporation. 

i 

Matters of law intended to be argued in support; of the 
above demurrer: 

1. That it does not appear from said declaration that de¬ 
fendant is organized and operated for the purpose of gain 
and profit. 

2. That by absence of allegations it appears defendant is 

a charitable institution. 

4 3. And other matters to be assigned at the hearing 
hereof. 

I 

i 

i 

i 

I 

i 


physical 

damage 
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Service of copy acknowledged this 28th day of January, 
1937. 

CORNELIUS H. DOHERTY, L. F D. 
ROBERT L. JEFFERYS, L F D 
Attorneys for Defendant 


District Court of the United States for the 
District of Columbia 

Tuesday, March 16, 1937. 

Session resumed pursuant to adjournment, Hon. F. Dick¬ 
inson Letts, Justice, presiding. 

#####♦**# 

Upon consideration of the demurrer filed herein by de¬ 
fendant, Central Dispensary and Emergency Hospital, a 
corporation, to the declaration, it is ordered that said de¬ 
murrer be, and the same is hereby sustained; whereupon, 
plaintiff by his attorneys of record elects to stand on his 
declaration as to said defendant, and judgment is accord¬ 
ingly ordered. 

Wherefore, it is considered that plaintiff take nothing by 
this action as to defendant, Central Dispensary and Emer¬ 
gency Hospital, a corporation, that said defendant go hence 
without day, be for nothing held and recover of plaintiff its 
costs of defense to be taxed by the clerk and have execution 
thereof. 

From the foregoing judgment the plaintiff by his attor¬ 
neys of record, in open Court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) 
5 with leave to deposit Fifty Dollars ($50.00) cash 
with the clerk in lieu thereof. 


Memorandum 


March 23,1937 

$50.00 cash deposit by Doherty in lieu of bond on appeal. 
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Assignment of Errors 

Filed March 23,1937 i 

#♦#*##**# 

i 

The Court erred: 

i 

1. In sustaining defendant’s Demurrer to the Declaration. 

2. In other respects apparent of record. 

CORNELIUS H. DOHERTjY 
ROBERT L. JEFFERYS j 
Attorneys for Plaintiff. 

i 

A copy of the foregoing Assignment of Errors acknowl¬ 
edged this 22nd day of March, 1937. 

STANLEY D. WILLIS 

C. | 

Attorney for Defendant, j 


Designation of Record 

Filed March 23,1937 j 

*##*#***# 

The Clerk of the Court will prepare the transcript of the 
record on appeal in the above entitled case and will include 
therein the following: 

1. Declaration. 

6 2. Demurrer. 

3. Memo sustaining Demurrer to Declaration 

4. Judgment. 

5. Memorandum, order overruling Demurrer; Memo¬ 
randum, judgment on Demurrer; Memorandum, appeal 
noted; Memorandum, deposit for costs. 

6. Assignment of errors. 

7. This designation. 

CORNELIUS H. DOHERTY 

ROBERT L. JEFFERYS j 
Attorneys for Plaintiff. 

Service of the foregoing Designation of Record anjl re¬ 
ceipt of a copy thereof acknowledged this 22nd d^y of 
March, 1937. 

STANLEY D. WILLIS 

C. 

Attorney for Defendant . 
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7 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 6, both inclusive, to 
be a true and correct transcript of the record, according to 
directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 88408 at Law, wherein 
Arthur B. White is Plaintiff and Central Dispensary and 
Emergency Hospital and Dr Francis Threadgill are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 21st day of April, 1937. 

C. E. STEWART, 

(Seal) Clerk . 

Endorsed on Cover: No. 6961. Arthur B. WTiite, Appel¬ 
lant, vs. Central Dispensary and Emergency Hospital, a 
Corporation, et al. United States Court of Appeals for the 
District of Columbia Filed Apr 27 1937 Moncure Burke, 
Clerk. 
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IN THE 

States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

I 

April Term, 1937. 

* i 


No. 6961. 


Arthur B. White, Appellant , 

v. 

Central Dispensary and Emergency Hospital, 
a corporation, et al., Appellee . 


BRIEF FOR APPELLEE, CENTRAL DISPENSARY 
AND EMERGENCY HOSPITAL. 


I. 

STATEMENT OF CASE. 

i 

This is an appeal from a judgment of the district 
Court of the United States for the District of Columbia 
in favor of the appellee, pursuant to an order sustain¬ 
ing a demurrer filed by the Central Dispensary and 
Emergency Hospital, a defendant below and tl^e sole 
appellee herein, upon the plaintiff electing to stand 
on his declaration. 

The parties to this appeal will hereinafter be re¬ 
ferred to as plaintiff and defendant. 

i 
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n. 

THE DECLARATION. 

The declaration in this case fails to aver (1) where 
or the purposes for which the defendant, Central Dis¬ 
pensary and Emergency Hospital, was incorporated, or 
its corporate powers, duties and functions; (2) that it 
is a corporation organized and operated for the pur¬ 
poses of gain and profit; (3) that its co-defendant, Dr. 
Francis Threadgill, was its agent and acted within the 
scope of his employment in making the alleged im¬ 
proper diagnosis of plaintiff’s alleged injuries, and in 
the commission of the other acts complained of against 
him; and (4) that the plaintiff was charged by said 
defendant, or that he paid or contracted to pay it for 
services rendered or to be rendered to him. 

The averments in the declaration that Dr. Francis 
Threadgill, “a physician at the Central Dispensary and 
Emergency Hospital, ’ ’ and the defendant, Central Dis¬ 
pensary and Emergency Hospital, “and each of them, 
severally held themselves out as capable of making a 
proper diagnosis and treatment of any and all physical 
disabilities arising from any cause, and invited the pub¬ 
lic, including the plaintiff, to use their services at a 
remuneration to be charged by defendants, and the said 
defendants undertook to render medical care and assis¬ 
tance to plaintiff”, are not, as to the defendant, Cen¬ 
tral Dispensary and Emergency Hospital, the state¬ 
ment of any fact showing that the defendant, Central 
Dispensary and Emergency Hospital is a corporation 
organized and operated under its corporate powers 
for the purpose of profit and gain, or that the plain¬ 
tiff was charged by or that he paid or contracted to 
pay said defendant for any services rendered him; or 
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of any fact showing that its co-defendant, Dr. Francis 
Threadgill, in making the alleged improper diagnosis 
of the alleged injuries sustained by the plaintiff, and 
in the commission of the other acts complained of 
against him, was its agent, selected without the Exer¬ 
cise of due care, charged with the conduct of any mat¬ 
ter that would make it responsible for either his au¬ 
thorized or unauthorized acts done in the course of 
his employment, but are, we submit, merely conclu¬ 
sions of the pleader. 

III. i 

ARGUMENT. j 

Hospitals are of two classes, namely, public or gov¬ 
ernmental institutions, and private institutions owned 
and operated by a limited group of people. The l|atter 
may be either charitable, that is, not profit-makijig in 
character, or proprietary or profit-making institutions; 
the legal status being determined by the articles of 
incorporation. 

While the declaration in this case fails to aver the 
character of the defendant hospital, or its corporate 
powders, duties and functions, nevertheless this Court 
will take judicial notice, as did the Court below, bf the 
public acts of Congress making annual appropriations 
for the Government of the District of Columbia, in¬ 
cluding appropriations to the defendant, as a medical 
charity, for the erection of building or buildings on 
land owned by it, for installation of new elevatoij, etc., 
as well as for “emergency care and treatment^ and 
free dispensary service of indigent patients under a 
contract or agreement to be made with the Central 
Dispensary and Emergency Hospital” by the Board 
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of Charities or Board of Public Welfare, as the case 
may be. (37 Stat. L., 172, 599, 966; 38 Stat. L., 545, 
919; 39 Stat. L., 708, 1035; 40 Stat. L., 471, 946; 41 
Stat. L., 95, 966, 1137; 42 Stat. L., 442, 701, 1359; 43 
Stat. L., 568, 678, 1242, 1322; 44 Stat. L., 444, 1325; 
45 Stat. L., 10, 674, 892, 1291, 1631; 46 Stat. L., 868, 
980, 1405, 1560; 47 Stat. L., 529, 1605; 48 Stat. L., 245, 
869, 1029; 49 Stat. L., 365, 1614, 1879). 

In addition to the foregoing the records of the Court 
in judicial proceedings in the District Court of the 
United States for the District of Columbia, formerly 
the Supreme Court of the District of Columbia, show 
that the defendant hospital is a benevolent or char¬ 
itable institution, organized under the laws of the 
United States applicable to the District of Columbia, 
and reorganized as such pursuant to Sub-Chapter 
Three of the Code of Law for the District of Colum¬ 
bia, for the purpose of providing “a suitable building 
in the City of Washington, District of Columbia, for a 
Dispensary where all needy persons, without distinc¬ 
tion, may be provided gratuitously with medical and 
surgical service and 'treatment and with medicines ’ ’, 
and is operated as such, and the lower court has so 
determined. ( Walton v. Central Dispensary and 
Emergency Hospital, Law No. 73,554; Cox v. Central 
Dispensary and Emergency Hospital, Equity No. 
63,474) 

While our research has failed to disclose any de¬ 
cision of this Court, yet the rule of law in the District 
of Columbia, as announced by the District Court of 
the United States for the District of Columbia, for¬ 
merly the Supreme Court of the District of Columbia, 
in a number of cases filed therein, is that charitable 
hospitals organized under the laws of the District of 
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Columbia and operated herein as such are not liable 
for the tortious or negligent acts of its agents. 

In the cases which have been filed in said Cburt 
against the defendant and other local hospitals simi¬ 
larly organized and operated as the defendant,, for 
the recovery of damages for injuries to patients or to 

i 

strangers due to alleged negligent or tortious acts of 
its employees or agents, the declarations therein con¬ 
tain the same or substantially identical averments as 
are contained in the declaration in this case. In all 
of said cases the Court, as a matter of law, either on 
demurrer to the declaration or on motion of th^ de¬ 
fendant hospital for a directed verdict, denied the right 
of recovery, on the ground that there does not exist 
in the District of Columbia the right of recovery 
against an institution of the character of the defen¬ 
dant, a purely eleemosynary institution, in an action 
of tort such as set out in the declaration therein. 
(Coates v. Providence Hosp., At Law No. 62031; 
Moreland v. Sibley Hospital, At Law No. 64685; Matt¬ 
son v. Columbia Hospital , At Law No. 65825; Bauer v. 
Childrens Hospital , At Law No. 73184, 55 Wash. Law 
Rep. 509; Walton v. Central Dispensary and Emer¬ 
gency Hospital , At Law No. 73554.) 

Mr. Justice Stafford, in granting a motion ojf the 
defendant for an instructed verdict in the case of 
Coates v. Providence Hospital, supra, said: 

4 4 As counsel know, we have had three of these 
cases against hospitals during the present! year 
in this court; first, against the Columbia Lying-in 
Hospital; second, against the Sibley Hospital; 
and now this case against the Providence Hospi¬ 
tal. The Court listened to the elaborate argu¬ 
ment and the views of authorities in the j other 
cases, and reached the view, the exact point never 
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having been decided in this district, that a verdict 
could not be rendered against an institution of this 
character, a purely eleemosynary institution, and 
both of those cases were disposed of as a matter 
of law by the Court. The ground upon which they 
were disposed is such that I feel that the same 
decision must be made in the present case. I 
hoped that some arrangement might be made so 
that the verdict of the jury could be taken subject 
to the opinion of the Court, but that does not 
seem practicable and the Court feels bound to 
grant the motion.” 

Bauer v. Childrens Hospital , supra, was a suit for 
the recovery of damages for injuries sustained by the 
infant plaintiff from boiling water spilt upon him by 
an alleged unskilled nurse. The declaration contained 
the following averment with respect to the defendant: 

“the defendant is a corporation organized and 
existing under the laws of the District of Columbia 
and operating and maintaining a hospital, at 
which patients are charged for the hospital ser¬ 
vice rendered to them.” 

t 

The defendant demurred on the ground that “the 
acts complained of were wholly outside of all corporate 
powers, duties and functions of the defendant, and 
from their very nature were impossible of commission 
by the defendant corporation in the exercise of any 
corporate power, duty or function conferred or im¬ 
posed upon it by law\” The demurrer was sustained. 
The Court, speaking through Mr. Justice Siddons, 
amongst other things, said: 

“The declaration does not allege that the de¬ 
fendant maintains a hospital for profit or gain. 
It does not, in terms at least, allege that the plain- 
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l 

tiff, or his father, who brings this suit as next 
friend of the plaintiff, was charged, or thaj; he 
contracted to pay for the required care and treat¬ 
ment of the infant plaintiff. It goes no further 
in that respect than is found in the quotation from 
the two counts appearing above. 

4 ‘The fact that patents in a hospital such as the 
defendant is alleged to be, are charged for the 
hospital services rendered them, does not neces¬ 
sarily make of such hospital one conducted for 
profit or gain. The court takes judicial notice of 
the fact that Congress makes annual appropria¬ 
tions to pay this defendant for the care of in¬ 
digent patients, and such patients as between the 
hospital and them, are charity patients, and, to 
that extent at least, the defendant conduct^ the 
hospital as a charity. | 

4 ‘It is, in the court’s opinion, the settled l^w of 
this jurisdiction that in such a case liability oh the 
part of the defendant to respond in an action of 
tort, such as is set out in the plaintiff’s declara¬ 
tion, does not exist. There have been a nupaber 
of cases of this general character instituted in this 
court, in each of which liability on the part of the 
defendant hospital was denied.” 

In this case the Court quotes with approval from the 
case of Roosen v. Peter Bent Brigham Hospital, 235 
Mass., 66, which holds, amongst other things, that even 
though the defendant hospital received compensation 
from some of its patients, that fact does not affect in 
any respect its character or liability as a public char¬ 
ity. | 

Justice Siddons then concludes his opinion say¬ 
ing: 

“To overrule the pending demurrer woujd be, 
in the court’s opinion, to fly in the face of pre¬ 
vious decisions of this court, abundantly supported 


i 
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by overwhelming judicial authority in this coun¬ 
try. The demurrer must be sustained/’ 

Mattson v. Columbia Hospital , supra , was a case 
where the plaintiff sought to recover damages for per¬ 
manent injuries due to burns caused by the negligence 
of the nurse assigned by the defendant to care for the 
plaintiff. The declaration contained the following 
averments with respect to the character of the defen¬ 
dant : 

“sues the defendant, Columbia Hospital for 
Women and Lying-in-Asylum, a corporation, in¬ 
corporated by an Act of Congress, for that at the 
time of the happening of the grievances herein¬ 
after set forth the said defendant was engaged, 
among other things, in the maintenance and con¬ 
duct of a hospital in the City of Washington, 
popularly known as the ‘Columbia Hospital for 
Women’, and in the conduct of said business af¬ 
forded accommodations in rooms and nurses at¬ 
tention for persons who desired to go to said hos¬ 
pital. ’ ’ 

The declaration also alleged that it was the duty of 
the defendant to use care in the selection of its nurses 
and employees, a breach of that duty by the selection 
of an incompetent nurse, her negligence in the han¬ 
dling of the plaintiff, and the resulting harm to the 
patient by reason thereof; that the plaintiff’s mother 
was received in said hospital as a patient, and there¬ 
after caused to be paid to the defendant the regular 
fee for her room and nursing attention to be given to 
her and to the plaintiff for the period of time that she 
was confined therein, etc. A demurrer to the declara¬ 
tion was filed on the ground that “the act complained 
of was wholly outside of all corporate powers, duties 
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and functions of the defendant, and its very nature 
impossible of commission by the defendant corporation 
in the exercise of any corporate power, duty or func¬ 
tion conferred or imposed on it by law.” The de¬ 
murrer was sustained. j 

Walton v. Central Dispensary and Emergency Hos¬ 
pital, supra , was a suit for the recovery of damages 
for the tortious acts of the defendant’s agent. The 
declaration contained the following allegations with 
respect to the defendant: j 

“. . . complains of the Central Dispensary and 
Emergency Hospital, Incorporated, a corporation 
organized, chartered and doing business by and 
under the laws of the District of Columbia and the 
provisions of a special act of Congress apprbved 
April 21, 1882, of a plea of trespass on the dase; 
for this, to-wit: that before and at the tim'e of 
committing the grievances hereinafter mentioned, 
the said defendant corporation managed and con¬ 
ducted the above named hospital in its corpbrate 
name, as a corporation for treatment of patients 
according to the rules of medical science, for pom- 
pensation and reward.” 

A demurrer to the declaration was filed op the 
ground that it was a charitable organization, organized 
under the laws of the District of Columbia and there¬ 
fore not subject to an action for damages as set forth 
in the declaration. The demurrer was sustained: 

In Cox v. Central Dispensary and Emergency Hos¬ 
pital, et al., Equity No. 63,474, the bill was filed for the 
purpose of compelling the restoration of a doctor to 
the courtesy list of the hospital. The bill contained 
the following allegation with respect to the status of 
this defendant: 
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4 4 The defendant The Central Dispensary and 
Emergency Hospital was incorporated under the 
laws of the District of Columbia on April 24,1882, 
as a charitable and benevolent association; on, to- 
wdt, December 2, 1886, the original charter of the 
corporate defendant was amended, and on said 
date a Certificate of Re-Incorporation of ‘The 
Central Dispensary and Emergency Hospital’ was 
duly recorded among the records of the Recorder 
of Deeds of the District of Columbia; that by ref¬ 
erence to said Certificate of Re-Incorporation it 
will be noted that the particular object of the as¬ 
sociation or society is to provide for a dispensary 
where all needy persons without qualification, may 
be provided gratuitously with medical and sur¬ 
gical service and treatment with medicine.” 

Motion was made to dismiss the bill upon the theory 
that the hospital was a private charitable organization, 
and the motion was granted. 

No appeal to this Court from the rule announced by 
the District Court of the United States for the District 
of Columbia in any of the foregoing cases was taken 
and prosecuted from the judgment entered in said 
cases or any of them. In these circumstances stare 
decisis is eminently appropriate in such cases, cer¬ 
tainly so far as the District Court of the United States 
for the District of Columbia is concerned. And such 
a ruling uniformly made by that Court over a long 
period of years should not be set aside by this Court 
except for cogent and important reasons. (GottscKius 
v. McGoldrick, 33 N. Y. Supp., 441; Weaver v. Gardner , 
14 Kans., 347; Crichton v. United States , 65 Wash. Law 
Rep., 692.) 

Such being the rule of law in the District of Colum¬ 
bia, then to sustain his right to recover the plaintiff 
must establish by proof the fact that the defendant 



hospital is not a charitable institution, but one organ¬ 
ized and operated for profit or gain; and in order to 
let in proof of such fact the declaration must contain 
a substantial averment thereof. 

In Bauer v. Children's Hospital , 55 W. L. R.| 509, 
where the allegations of the declaration were generally 
as vague as in the instant case and a demurrer thereto 
was sustained, the court particularly noted that: | 

“The declaration does not allege that the de¬ 
fendant maintains a hospital for profit or gain." 
(Italics by the Court) ! 

And again, after referring to the Peter Bent Brigham 
Hospital case in 235 Mass. 66, particularly where the 
court said that the defendant was a public charitable 
corporation, the court repeats: 

I 

“Under the averments of the declaration, in 
this case, it seems clear that the defendant! is a 
corporation of the same character. As stated, the 
pending declaration does not allege that it is main¬ 
taining or conducting a hospital for private profit 
or gain. 

* * * * * * * # i # 

To overrule the pending demurrer would be, in 
the court’s opinion, to fly in the face of previous 
decisions of this court, abundantly supported by 
overwhelming judicial authority in this country. 
The demurrer must be sustained.” 

In the case of Friedlander v. Rapley, 38 App. t). C., 
208, 214, the Court said: ! 

“ It is a familiar rule in pleading that where any 
fact is necessary to be proved on the trial, in 
order to sustain the plaintiff’s right of recojvery, 
the declaration must contain a substantial aver¬ 
ment of such fact in order to let in proof of itL ’ ’ 
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See also: 

Barden y. Atlantic Coast Line By. Co., 152 N. C., 
318; 

Mikota v. Sisters of Mercy, post. 

The rule of law which obtains in the District of Co¬ 
lumbia with respect to charitable hospitals being im¬ 
mune against claims of their patients is in accord with 
the rule in the great majority of the States. While the 
decisions of the State Courts are in accord in holding 
charitable hospitals immune against claims of their 
patients based upon the negligence of their servants, 
yet the} 7 differ as to the grounds for such immunity. 

The decisions in some of the cases are based on the 
trust fund theory, that is, if the charity or trust could 
be used to compensate injured parties for the negli¬ 
gence of the agents of the hospital the fund would be 
diverted for purposes never intended by the donor, 
and therefore the charitable purposes of the founders 
or creators would be frustrated. Other decisions are 
based on the theory of implied waiver, that is, by the 
acceptance of benefits either of a public or private 
charity, the one who accepts thereby enters into a re¬ 
lation which exempts the benefactor from liability for 
the negligence of his servants in administering the 
charity, provided usually there has been due care used 
in the selection of the servants. And still other deci¬ 
sions are based on the theory of public policy. ( Boosen 
v. Peter Bent Brigham Hosp., 235 Mass. 66; Downs v. 
Harper Hosp., 101 Mich., 555; Perry v. House of Bef- 
uge, 63 Md., 21; Jensen v. Maine Eye <ft Ear Infirm., 
107 Me., 408; Parks v. Northwestern University, 218 
Ill., 381; Hogan v. Chicago Lying-in Hosp., 335 Ill., 42; 
Mikota v. Sisters of Mercy, 183 la., 1378; Powers v. 
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Mass. Homeopathic IIosp., 109 Fed., 294; Hosp. 6f St. 
Vincent v. Thompson, 116 Va., 101; Adams v. Univer¬ 
sity Hosp., 122 Mo. App., 675; Weston y s Admf., v. 
Hosp. of St. Vincent, 131 Va., 587; Morrison v. H^nke, 
165 Wise., 166; Schloendorff v. Soc. of New York Hosp., 
211 N. Y., 125; Hearns v. Waterhury Hosp., 66 don., 
98; Taylor v. Protestant Hosp. Assn., 85 Ohio Stj, 90; 
Fire his. Patrol v. Boyd, 120 Penn., 624. See albo 11 
Corpus Juris, p. 374, Sec. 106, and cases referred to 
in notes thereto.) 

Perry on Trusts, 7th Ed., Vol. II, Sec. 745, pp. 1274* 
5, contains the following statement with respect ti) the 
non-liability of charitable institutions for the negligent 
acts of its servants: 

I 

“It is almost universally held that those who 
are receiving the benefits of the charity, for ex¬ 
ample, patients at a charitable hospital or pupils 
at a school or college wilich is a public charity, 
cannot recover from the corporation or froifi the 
trustees for injuries due to the negligence bf an 
employee where it does not appear that therd was 
negligence in selecting the employee. The fact 
that the patient pays a fixed charge or thaj the 
pupil pays tuition as a help to defray the expenses 
of the institution does not change the rule, if the 
institution is in fact a charity. Although the courts 
generally agree upon this result, they do not agree 
as to the reasons. In some of the decision^ the 
reason given is that the use of charitable fundb for 
the payment of damages would be a diver sibn of 
the funds to an unauthorized purpose. Other de¬ 
cisions have been based upon the reasoning that 
the principle of respondeat superior entirely jfails 
of application in cases of charitable trusts of a 
public nature, since the trustees or the corpora¬ 
tions are not conducting the charities for profit to 
themselves or to the portion of the public vfhich. 
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they serve. Those courts which proceed upon this 
principle exempt the charitable corporation, or the 
trustees of an unincorporated charity, from lia¬ 
bility for torts of agents or employees committed 
upon those who are not recipients of the charity.’ ’ 

CONCLUSION. 

In view of the fact that the trial court had so fre¬ 
quently determined, as a matter of law, that charitable 
hospitals were not liable under circumstances alleged 
in this declaration, and had found, as a matter of fact, 
that this particular defendant was a charitable institu¬ 
tion, certainly the trial court was not obliged to close 
its eyes simply because the plaintiff in this case sought 
to be so vague in his allegations with respect to the 
character of the defendant. Had the Court permitted 
the case to go to trial, of necessity there would have 
been proved the facts which the Court already knew, 
namely, that the defendant was a charitable organiza¬ 
tion and as such not responsible to the plaintiff. 

Since the declaration did not contain averments nec¬ 
essary and material to be proved at the trial in order 
to permit the plaintiff to recover against an organiza¬ 
tion it judicially knew to be charitable, it failed to set 
forth a cause of action against this defendant and the 
trial court committed no error in sustaining the de¬ 
murrer thereto and its action should be affirmed. 

Respectfully submitted, 

Benjamin S. Minor, 

Arthur P. Drury, 

John M. Lynham, 

Attorneys for Appellee . 

H. Prescott G-atley, 

Of Coimsel. 












